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LEGAL PROFESSION BILL 2007 
Second Reading 

Resumed from 8 April. 

HON ADELE FARINA (South West — Parliamentary Secretary) [7.46 pm] — in reply: I thank Hon George 
Cash and Hon Giz Watson for their contributions to the second reading debate and for their indication of support 
for the bill. A lot of the detail about the concerns of the bill will be discussed in the committee stage. However, I 
need to address now some issues raised during the second reading debate. 

Hon George Cash went through an excellent outline of the history of the preparation of this bill and all the 
consultation that has taken place. He indicated that the Law Council of Australia blueprint for the structure of the 
legal profession, which was adopted in July 1994, provided the genesis for the bill that we are dealing with this 
evening. However, I am advised by the Solicitor-General that the genesis occurred during his term as president 
of the Law Council of Australia in 1993. I simply make that comment as a matter of interest, and to indicate how 
long this bill has been progressing through the system and the length of time it has been within the legal 
profession being considered and discussed. 

Hon George Cash raised the point that there has been some criticism from some senior members of the legal 
profession and the Law Society about the level of consultation with this legislation. I am informed by the 
Solicitor-General that that criticism, in his opinion, is without foundation. The Law Society is a constituent 
member of the Law Council of Australia, and, through that process, the Law Council was involved in the 
drafting of the national legal profession model bill and could have had as much input as it chose into the 
development of that bill. Consultations with the Law Society began as early as February 2006 when the first 
draft of the national model bill was released. Following endorsement by the Standing Committee of Attorneys-
General of a second version of the national model bill, all stakeholders, including the Law Society, were advised 
by letter in October 2006 that the bill was available on the Department of the Attorney General website. 

An exposure draft of the Legal Profession Bill was sent to the Law Society in December 2006 with a request for 
comments. The Law Society’s submission was dated 27 February 2007 and a detailed response to their 
submission was provided by the Attorney General on 25 May 2007, to which the then president of the Law 
Society responded in the following terms, according to my notes — 

The Society acknowledges and appreciates the close examination of the Society’s submission by the 
instructing officers and their detailed response. 

This letter also contained further submissions from the Law Society which were taken into consideration in the 
final drafting of the bill. Thereafter, there have been extensive discussions between instructing officers and the 
executive of the Law Society regarding the provisions of the bill relating to professional indemnity insurance. 
The primary reason that many of the suggestions put forward by the Law Society could not be adopted was that 
they related to core uniform and core non-uniform provisions that are not amenable to change under the 
memorandum of understanding.  

It is also important to note that many provisions of the Legal Practice Act 2003 predated and have been 
incorporated into the national model bill; for example, the provisions relating to incorporation of legal practices, 
multidisciplinary partnerships and foreign lawyers. Another issue that I was asked to clarify was whether a 
similar bill had been passed in all other states of Australia. I am advised that South Australia is the only state not 
to have enacted uniform legislation. Its bill has been held up in Parliament because of issues relating to the 
administration of the fidelity fund in that state. Other than that, all other states have already enacted similar 
legislation. The Legal Profession Bill 2007 completes the legislative reform of the regulation of the legal 
profession based on the national model bill. This national regulation approach, and indeed the bill, is supported 
by the legal profession and is much awaited, and I commend the bill to the house. 

Question put and passed. 

Bill read a second time. 

Committee 
The Deputy Chairman of Committees (Hon Graham Giffard) in the chair; Hon Adele Farina (Parliamentary 
Secretary) in charge of the bill. 

Clause 1: Short title — 
Hon GEORGE CASH: The parliamentary secretary said during her second reading response that the genesis of 
the bill had occurred in 1993 during the reign of the current Solicitor-General as president of the Law Society of 
Western Australia. If that is the case, clearly I should acknowledge that to be the case. However, that was not the 
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advice that was provided to me, but obviously I stand corrected. I am sure that Mr Meadows, when he was 
president of the Law Society, did as he suggests was the case. As to the comments made about consultation, the 
parliamentary secretary clearly has a view on whether adequate consultation occurred. Equally, members of the 
Law Society have a view, and clearly that view does not coincide with the parliamentary secretary’s view. I have 
spoken to members of the Law Society and I ask the parliamentary secretary whether she has spoken to 
individual members of the Law Society about this matter. 

Hon ADELE FARINA: No, I have not. I have spoken to members, but I cannot say that I have spoken to all of 
them. While I am on my feet, I would like to make a correction. It was the Law Council of Australia, not the 
Law Society of Western Australia, of which the current Solicitor-General was president. That was an error on 
my part and I felt I needed to correct the record. 

Hon GEORGE CASH: I also acknowledge that Mr Meadows was president of the Law Council of Australia in 
1993. That, I might say, makes more sense of it. The only difference now is the date and whether the genesis of 
this legislation was in 1993 or 1994. Although the blueprint was issued in 1994, I acknowledge that no doubt the 
work commenced before that during Mr Meadows reign. As to the question of consultation, the parliamentary 
secretary acknowledges that she has not consulted with members of the Law Society of Western Australia. I 
indicate that I have and they maintain their view that there was insufficient and inadequate consultation. 
However, you, Mr Deputy Chairman (Hon Graham Giffard), will also acknowledge that during my second 
reading contribution I made the point that this matter has been under consideration for about 15 years, and quite 
clearly, notwithstanding the lack of consultation that is claimed by some members of the Law Society of WA, it 
is time to move on. 

I should just say that the parliamentary secretary quoted from a letter that was written by the president of the 
Law Society to the Attorney General on 14 August 2007, in which the then president of the Law Society 
acknowledged certain of the society’s submissions and responses from instructing officers. I assume that the 
parliamentary secretary, in her response to the second reading debate, was attempting to imply that the Law 
Society was in fact happy with the consultation. I just say that because in reading the letter that the president of 
the Law Society wrote to the Attorney General, the parliamentary secretary forgot to read the whole of the 
second paragraph which, in part, states — 

. . . it is the Society’s view that good law should take priority over uniformity and that some deviations 
from the Model Bill proposed by the Society are necessary. Based on this premise, the Society makes 
the following additional comments. 

The Law Society then went on to provide some additional comments about certain matters. There is, therefore, 
no doubt that there was consultation, but the letter of 14 August 2007 from the president of the Law Society to 
the Attorney General certainly did not suggest that the society was entirely happy with the responses it had 
received to that date. 

Clause put and passed. 

Clause 2 put and passed. 

Clause 3: Terms used in this Act — 
Hon GEORGE CASH: Clause 3 deals with the definitions in the bill. I am interested in particular in the 
definition of “managed investment scheme”, which is intended to have “the same meaning as in the Corporations 
Act Chapter 5C”. Chapter 5C of the commonwealth Corporations Act 2001 deals with managed investment 
schemes. Can the parliamentary secretary tell me whether in chapter 5C of the Corporations Act 2001 there is a 
definition of “managed investment scheme”? 

Hon ADELE FARINA: Yes, a definition of “managed investment scheme” is contained in the Corporations Act 
2001.  

Hon GEORGE CASH: I asked the parliamentary secretary whether there is a definition of “managed 
investment scheme” in chapter 5C of the Corporations Act.  

Hon ADELE FARINA: I do not have a copy of the Corporations Act with me; therefore, I cannot answer for 
certain whether there is a definition of “managed investment scheme” in chapter 5 or any other chapter of the 
Corporations Act.  

Hon GEORGE CASH: It is relevant to know whether this definition is in chapter 5 because the definition 
within the Legal Profession Bill states — 

“managed investment scheme” has the same meaning as in the Corporations Act Chapter 5C; 

For the parliamentary secretary to say that she does not know is not helpful, because I want to know whether it is 
intended to cover both registered and unregistered schemes as they are known within the Corporations Act.  
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Hon ADELE FARINA: To allow the committee to progress, I seek to postpone consideration of this clause 
until after consideration of clause 714. The issue is that I do not have a copy of the Corporations Act with me. It 
comprises five volumes and, from memory, it contains about 1 200 clauses. It is quite a substantial tomb and it 
will take some time to get a copy of it.  

Further consideration of the clause postponed until after consideration of clause 714, on motion by 
Hon Adele Farina (Parliamentary Secretary). 

Clauses 4 to 11 put and passed.  

Clause 12: Prohibition on engaging in legal practice when not entitled — 
Hon GIZ WATSON: I understand that this clause is based on the national model and sections 4 and 124 of the 
Legal Practices Act 2003. This clause prohibits engaging in legal practice in Western Australia unless a person is 
a Western Australian legal practitioner. It exempts from that prohibition seven kinds of legal practice, including 
any types prescribed by the regulations and creates a defence to prosecution for breaching the prohibition where 
the work has been done free of charge.  
I refer to the work undertaken by Aboriginal core officers employed by the Aboriginal Legal Service of Western 
Australia who are not legal practitioners but are certificated under section 48 of the Aboriginal Affairs Planning 
Authority Act 1972. Would the parliamentary secretary confirm that Aboriginal core officers employed by the 
Aboriginal Legal Service are included in this exemption? I understand that it will be covered by subclause 3(a) 
of clause 12, but I seek some confirmation of that. 

Hon ADELE FARINA: Yes, I am informed that they would fall within that provision and quite possibly 
paragraph (f) also. 
Hon GIZ WATSON: I have a couple of other matters on clause 12, both of which already exist under current 
legislation. The first difficulty is in the meaning of “to engage in legal practice”. The definition in subclause (3) 
states that it includes the practice of law. This is consistent with the national Model Bill (Model Provisions), but 
gleaning from the list of exemptions in clause 12(3), it seems to have a broad meaning. Even though this reflects 
the current position, and I understand the Legal Practice Board of Western Australia has never taken any action 
against them, I feel this kind of work may be technically caught by the prohibition unless regulations are passed 
that would make them exempt. The examples I give are private schools, university law teachers, lecturers writing 
lecture notes, private researchers writing papers, print media reporting or getting opinions on legal matters and 
some sorts of non-government organisations’ policy or advocacy work involving writing on legal matters, such 
as accountants providing tax advice. I do not know whether there could be some indication of whether they will 
be caught by this or whether they will be exempt. 

Hon ADELE FARINA: It is certainly not intended to catch them. If the member looks at clause 12(1)(a), it is 
specifically any work in connection with the administration of the law. That is the intent. Certainly, the way in 
which similar provisions have been interpreted to date has not caught the sort of activities that the member has 
mentioned. 
Hon GIZ WATSON: Therefore, one would assume that would continue and that this would not alter that status 
quo. 
Hon ADELE FARINA: Yes, that is the information I have on the provision at clause 12(1)(a) and also the fact 
that the practice to date with a similar provision has not caught it, and it is not intended it has other activities. 

Hon GIZ WATSON: The Legal Practice Board is concerned by the defence to prosecution if the work was done 
for free—that is, clause 12(4) and (5). Apparently this is quite a problem, especially with wills, where any 
problems can be hard to solve after the testator or testatrix dies. The board’s view is that, free or not, consumers 
can still be harmed if the advice is incompetent. Consumers are protected from incompetent advice by lawyers 
because the lawyer has completed relevant studies. If the lawyer still makes a mistake, there is professional 
indemnity insurance or the fidelity fund to cushion the consumer from ill effects. The board is not so concerned 
about pro bono assistance provided by ex-legal practitioners who at least have studied law but is worried that 
assistance provided by non-lawyers has no protection for consumers at all. Clause 2.2.2 of the national Model 
Bill (Model Provisions) makes this particular aspect optional. The Legal Practice Act 2003 currently provides 
the defence at section 125(4). I seek confirmation from the parliamentary secretary, for the record, of the advice 
received at the briefing I attended that the Attorney General’s reason for retaining the defence is to protect 
lecturers, researchers, media, non-government organisations, advocates etc, which is the same group I was 
discussing just a minute ago. Is that the case? 
Hon ADELE FARINA: In short, yes. In addition, the reasoning is that someone who is voluntarily providing a 
service—such as in the example the member provided of writing a will—if they are not holding themselves out 
to be a legal practitioner, should not therefore then be subject to legal prosecution for providing a voluntary 
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service. Certainly, if people did hold themselves out to be a legal practitioner when they were not, they would be 
caught by another section of the act. 
Clause put and passed. 
Clauses 13 to 35 put and passed. 
Clause 36: WA government lawyers taken to be local legal practitioners — 
Hon GIZ WATSON: This clause provides that Western Australian government lawyers do not need a practice 
certificate. One of the ways in which the Legal Practice Board regulates legal practitioners is through the annual 
practice certificate process, which is like a licensing process. For example, applicants must, unless exempt, have 
professional indemnity insurance. That is covered in clause 40. The board can impose conditions on applicants; 
for example, legal training, education, supervision, restrictions on areas of law practice etc. That is covered in 
clause 47. The board intends to bring in a mandatory continuing legal education scheme for applicants from 
April 2008. Clause 36 makes this form of regulation inapplicable to Western Australian government lawyers. 
These lawyers are taken to hold a current practice certificate without the necessity of applying to the board for 
one, and their continuing legal education is the responsibility of their employer. The board considers this 
inappropriate, since some of these lawyers eventually transfer from government to the private or community 
sector where they represent consumers. Although upon so doing, a lawyer must apply to the board for an annual 
practising certificate. The lawyer may not be granted an unrestricted certificate if the board considers that the 
continuing legal education he received as a government lawyer was insufficient. I ask the parliamentary 
secretary to confirm the advice that I received during my briefing that the government has successfully 
negotiated a mutually satisfactory arrangement with the Legal Practice Board of Western Australia whereby the 
employer of Western Australian government lawyers will keep the board informed at all times of the legal 
practitioners that hold positions as WA government lawyers.  

Hon ADELE FARINA: Yes, I can confirm that an arrangement is in place and that the board will be provided 
with a list each year identifying who the government solicitors are. It will be updated if there are any changes—
that is, if people move to different employment or if there are new employees.  

Hon GIZ WATSON: Will that list be publicly available?  

Hon ADELE FARINA: Yes. The board will include it on its register and it will be included in the Western 
Australian Law Almanac.  

Clause put and passed.  

Clauses 37 to 43 put and passed.  

Clause 44: Timing of application for renewal of local practising certificate — 
Hon ADELE FARINA: I move —  

Page 48, line 30 — To delete “admission” and insert instead — 

legal profession 

Page 49, line 1 — To delete “admission” and insert instead — 

legal profession 

Page 49, line 27 — To delete “admission” and insert instead — 

legal profession 

Page 49, line 29 — To delete “admission” and insert instead — 

legal profession 
These amendments are considered necessary as the provisions to be amended relate to the issue of practising 
certificates, which are issued after an admission to practise. The relevant rules should be the legal profession 
rules, not the admission rules. We are seeking to correct that error.  
Hon GIZ WATSON: I ask the parliamentary secretary to advise whether my understanding of these 
amendments is correct. Clause 44 is about the renewal of local practising certificates. The clause currently refers 
to “admission” rules. Is it being amended to refer to “legal profession” rules because renewal occurs post 
admission?  
Hon ADELE FARINA: That is almost exactly what I said. That is the intent.  
Hon GEORGE CASH: The opposition support the amendments. The explanation provided by the 
parliamentary secretary is in line with the notes provided in the explanatory memorandum.  
Amendments put and passed.  
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Clause, as amended, put and passed.  
Clauses 45 to 75 put and passed.  
Clause 76: Register of local practising certificates —  
Hon ADELE FARINA: I move —  

Page 76, after line 27 — To insert —  

(3) If a condition is imposed on a local practising certificate because of the infirmity, 
injury or mental or physical illness of the holder of the practising certificate, the 
Board may omit from the register any part of the condition that includes the reason 
for the imposition of the condition or other information in relation to the infirmity, 
injury or mental or physical illness. 

The proposed amendment will give the Legal Practice Board discretion as to whether a condition imposed on a 
local practising certificate because of infirmity, injury or mental or physical illness of the holder should be 
omitted from the register of practising certificates. The omission of such conditions may be necessary to protect 
the privacy of the holder. Such discretion is consistent with that provided in clause 456, which deals with the 
register of disciplinary action.  

Hon GEORGE CASH: The opposition agrees with this amendment for the reasons stated by the parliamentary 
secretary. Will the parliamentary secretary advise whether the government consulted the Law Society of Western 
Australia about the various amendments set out on supplementary notice paper 245-1?  

Hon ADELE FARINA: These amendments were made at the request of the Legal Practitioners Complaints 
Committee and the Legal Practice Board. Although the government did not specifically consult the Law Society 
of Western Australia, it was informed of these provisions.  

Hon GEORGE CASH: Can the parliamentary secretary advise what response was received from the Law 
Society of Western Australia? 

Hon ADELE FARINA: I am informed that a response has not been received. I can only refer to the information 
that has been provided to me.  

Hon GIZ WATSON: The Greens consider this amendment uncontroversial and are happy to support it. It seems 
to me in this case that the discretion for privacy is a reasonable proposition. 

Amendment put and passed.  

Clause, as amended, put and passed.  

Clauses 77 to 98 put and passed.  

Clause 99: Nature of incorporated legal practice — 

Hon GEORGE CASH: Subclause (1) states — 

An incorporated legal practice is a corporation that engages in legal practice in this jurisdiction, whether 
or not it also provides services that are not legal services. 

Subclause (2) states —  

However, a corporation is not an incorporated legal practice if — 

(a) the corporation does not receive any form of, or have an expectation of, a fee, gain or reward 
for the legal services it provides; or 

(b) the only legal services that the corporation provides are any or all of the following services — 

(i) in-house legal services, namely, legal services provided to the corporation concerning 
a proceedings or transaction to which the corporation (or a related body corporate) is 
a party;  

Is it the intention that the definition of “in-house legal services” will exclude incorporated in-house legal practice 
generally?  

Hon ADELE FARINA: No. The critical factor is that it concerns a proceeding or transaction to which the 
corporation is a party. We are talking here about a situation in which an employee of the corporation is providing 
advice to the corporation itself. 
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Hon GEORGE CASH: Section 47 of the Legal Practice Act 2003 is very similar to—in fact, it almost 
mirrors—clause 99 of the Legal Profession Bill 2007. Can the parliamentary secretary explain the difference 
between those two provisions, if any? 

Hon ADELE FARINA: The two provisions are essentially the same. The difference is that in clause 99, a 
drafting technique that is consistent with the national model is used. 

Hon GEORGE CASH: Therefore, the meaning that is given to section 47 of the Legal Practice Act is the same 
meaning that is to be imported into clause 99 of the Legal Profession Bill 2007?  

Hon ADELE FARINA: I am informed that is the case, yes. 

Clause put and passed.  

Clause 100: Non-legal services and businesses of incorporated legal practices — 
Hon GEORGE CASH: One of the matters that is referred to in this clause is the conduct of a managed 
investment scheme. The parliamentary secretary will be aware that clause 3 of the Legal Profession Bill 2007 
provides the following definition — 

“managed investment scheme” has the same meaning as in the Corporations Act Chapter 5C.  
I asked at the time whether chapter 5C of the Corporations Act 2001 contains a definition of “managed 
investment scheme”, because I cannot find such a definition. However, section 9 of the Corporations Act does 
contain a definition of “managed investment scheme”. For the purposes of this bill, I will assume for the time 
being that that is the definition we are talking about, because I do not think we have time to wait for a copy of 
the Corporations Act to be brought into this chamber, particularly if, as the parliamentary secretary has said, it 
now comprises five volumes. If in this bill “managed investment scheme” is said to have the same meaning as in 
the Corporations Act, why does the bill not refer to section 9 of the Corporations Act; or, if the bill does not wish 
to refer to section 9 of the Corporations Act, why does it not refer to some other words that clearly point to this 
definition in the Corporations Act? 
Hon ADELE FARINA: Perhaps the Deputy Chairman could leave the Chair until the ringing of the bells. We 
are waiting on a copy of chapter 5C in total, so that we can be sure of the answer that we provide.  

Sitting suspended from 8.40 to 8.58 pm 
Hon ADELE FARINA: I seek to have this clause deferred until the end of the Committee of the Whole House 
because we are still trying to get some clarification of the answer to the question asked.  
Further consideration of clause 100 postponed until after consideration of clause 714, on motion by 
Hon Adele Farina (Parliamentary Secretary). 
Clauses 101 to 104 put and passed. 
Clause 105: Incorporated legal practice must have legal practitioner director — 
Hon GIZ WATSON: My question is related to the Aboriginal Legal Service of Western Australia. These are 
uniform provisions in this clause, so they are mandatory. It is my understanding that they impose further duties 
on legal practitioner directors than is the case with the current legislation. Clause 105 corresponds to section 51, 
which has no equivalent to subclause (4), and clause 106—if I might foreshadow that one as well—corresponds 
to section 52, which has no equivalent to subclause (2). 
The Aboriginal Legal Service of Western Australia is arguably the largest publicly funded incorporated legal 
practice in Australia. It has 17 offices situated in all parts of the state and employs a large number of legal 
practitioners and operates on a very small budget. The Aboriginal Legal Service of Western Australia is unlikely 
to be able to afford to employ more than one legal practitioner director. How will clause 105 impact on the 
Aboriginal Legal Service? I indicate that I have the same question about clause 106, but I probably need one 
answer and I will not pursue clause 106.  
Hon ADELE FARINA: The impact will be that if the Aboriginal Legal Service wants to be an incorporated 
legal practice, it will be required to have no more than one legal practitioner director. 
Hon GIZ WATSON: My question relates to the uniqueness of the Aboriginal Legal Service, in that it operates 
over such a large geographical area and has a large number of offices. Having one legal practitioner director is a 
very difficult task for that one director to carry out.  
Hon ADELE FARINA: It is noted that, with offices all over the state, supervision may be a problem for the 
legal practitioner director. However, it will need to put in place appropriate management systems—which I am 
sure it already has—to ensure that it complies with the provisions of subclause (4).  
Clause put and passed.  
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Clause 106 put and passed. 
Clause 107: Incorporated legal practice without legal practitioner director — 
Hon GEORGE CASH: The wording of clause 107(1) is as follows — 

An incorporated legal practice contravenes this subsection if it does not have any legal practitioner 
directors for a period exceeding 7 days. 

The penalty is a fine of $50 000. Section 53(1) of the Legal Practice Act 2003 is in exactly the same terms, but 
the penalty is $25 000. Can the parliamentary secretary explain to me the reason that this fine should be twice 
that which was set out in 2003? 
Hon ADELE FARINA: The reason for the increase is so that we have parity with other jurisdictions. For 
example, in the Northern Territory, the penalty for this provision is $55 000, and under the national model, parity 
was considered important. 

Hon GEORGE CASH: If the Northern Territory penalty is $55 000, the penalty is not uniform across Australia. 
Is that the point the parliamentary secretary is making? If our penalty is going to be $50 000 and the Northern 
Territory’s penalty is $55 000, there is no uniformity as such. 

Hon ADELE FARINA: Granted, it is not exactly the same in each jurisdiction. However, we needed to increase 
our penalty so that it had parity with that in other jurisdictions where the penalty is higher than it currently is in 
Western Australia. 

Hon GEORGE CASH: The fine has in fact doubled, in the interests of uniformity, I assume. In that case, given 
that clause 107(1) doubles the penalty from $25 000 to $50 000, I indicate that clause 107(2) reads — 

If an incorporated legal practice ceases to have any legal practitioner directors, the practice must notify 
the Board as soon as possible. 

Again, the penalty is $50 000. Given that section 52(3) of the Legal Practice Act has exactly the same terms but 
imposes a penalty of only $10 000, were we wrong in 2003 with the penalties that were incorporated into the 
act? 

Hon ADELE FARINA: At the time of the 2003 act, we certainly thought that that penalty was sufficient. 
However, through the consultations and negotiations about having a national regulatory system, we found that 
other jurisdictions have higher penalties, and we needed to look at penalties that had parity with those in those 
other jurisdictions.  

Hon GEORGE CASH: There is a doubling of the penalty under subclause (1) and a fivefold penalty increase 
under subclause (2). Is the parliamentary secretary able to advise the number of occasions—if not the specific 
number, the general number—that there has been a need to proceed against persons for the offences listed under 
section 53 of the Legal Practice Act? Is it a common occurrence? 

Hon ADELE FARINA: I am not able to say with any certainty whether there have been prosecutions or how 
many there have been. The Solicitor-General informs me that to the best of his knowledge there have been no 
prosecutions for these offences. However, I stress that I cannot say for certain. 

Hon GEORGE CASH: Given that this bill was in part the result of recommendations made by the Standing 
Committee of Attorneys-General of Australia, someone somewhere must have decided that $50 000 was a fair 
and reasonable penalty. I am trying to establish the underlying public policy that would cause a penalty of 
$50 000 to be included in a bill when it is considerably greater than the current penalty in Western Australia. 
There must be a distinction between Western Australian public policy and national public policy on penalties. 
Surely that was discussed at the SCAG meeting when the model laws were being developed.  

Hon ADELE FARINA: A drafting committee of SCAG met regularly and these things evolved from the 
consultations, discussions and considerations of that group. Victoria and New South Wales enacted their 
legislation first, and really set the bar for penalties. 

Hon GEORGE CASH: That surely does not explain the underlying public policy that determined the sum that 
will be the penalty. Can the parliamentary secretary explain the underlying public policy that supports such a 
penalty? 

Hon ADELE FARINA: These are regarded as serious offences and there needs to be a penalty in place that 
reflects the seriousness of the offence. 

Hon George Cash: Were they less serious in 2003? 

Hon ADELE FARINA: No, but one could buy a lot more for a buck in 2003 than one can now. The 
consideration process has been gone through. It is a serious offence and the penalty reflects that. 
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Hon GEORGE CASH: I agree with the parliamentary secretary; one could have bought more in 2003 with an 
amount of money than one could in 2007. However, I wonder whether one could have bought twice the amount 
in 2007 as one could in 2003—that is the increase reflected in clause 107(1)—or, indeed, five times the amount, 
which is reflected in the penalty increase under clause 107(2). The parliamentary secretary was either being 
flippant in her reply or does not understand that there is an inconsistency in her answer, given clauses 107(1) and 
107(2).  

I refer now to clause 107(3), which reads —  

An incorporated legal practice must not provide legal services in this jurisdiction during any period it is 
in default of director requirements under this section. 

The penalty is $25 000. There is no equivalent penalty in the Legal Practice Act 2003, but I am advised that there 
could be circumstances preventing an incorporated legal practice from complying with clause 107(3). For 
example, if the only legal practitioner director died unexpectedly while out of his jurisdiction, the practice could 
be unaware of the death inside seven days of the date of death. Circumstances beyond the control of the practice 
should surely be a reasonable excuse for noncompliance. I ask the parliamentary secretary: why is there not 
some qualification to allow for a reasonable excuse for noncompliance? 
Hon ADELE FARINA: Subclause (3) requires a default, which requires some wrongdoing. There would not be 
an offence if there was no way of knowing that the legal practice did not have a director at the time. This matter 
would be taken into consideration by any court in the circumstances. 
Hon GEORGE CASH: Is the parliamentary secretary saying that it is possible to read into clause 107(3) a 
reasonable excuse? 
Hon ADELE FARINA: We would expect a court to do that. 
Hon GEORGE CASH: Can the parliamentary secretary explain to me how that is possible when the statute is 
clear? It states —  

An incorporated legal practice must not provide legal services in this jurisdiction during any period it is 
in default of director requirements under this section. 

The penalty is a fine of $25 000. If we are to imply that a reasonable excuse is available, why do we not put in 
those words? 
Hon ADELE FARINA: All I can say is that I am informed that it is implicit in the word “default”. 
Hon GEORGE CASH: I am interested in the parliamentary secretary stating that to be the case; that is, that 
implicit in clause 107(3) is an opportunity for a reasonable excuse. If that is what she says, the same question can 
be asked about other clauses in the bill. I presume that her answer will be the same. 
Hon ADELE FARINA: I am not able to say that as a general statement. If the member would like to point us to 
the particular provisions, I can look at them and provide a comment. 
Hon GEORGE CASH: I am sure that we will get to those provisions in due course. However, she has now said 
that the wording of clause 107(3) implies a reasonable excuse, and that is a very interesting proposition. When I 
was talking about the fact that the penalty in clause 107(1) had doubled and the penalty in clause 107(2) had 
increased fivefold, the point I was making was encouraged by the words that I read earlier from the letter from 
the president of the Law Society of WA. The parliamentary secretary was arguing that uniformity was the reason 
that these fines had to be in the amounts stated in the bill. She did not say that we had a different policy for these 
matters in the 2003 act; she said that they were serious offences and that that is why the penalty is $50 000. That 
penalty is supported by the fact that other states and territories have similar, but not necessarily the same, penalty 
amounts. I repeat the words of the Law Society, the words that the parliamentary secretary neglected to state 
when she read from the same letter —  

. . . it is the Society’s view that good law should take priority over uniformity and that some deviations 
from the Model Bill proposed by the Society are necessary. Based on this promise, the Society makes 
the following additional comments. 

It goes on to list various propositions. It seems to me that the society is right: uniformity alone should not be the 
benchmark or the reason to sustain penalties of this amount. 
With respect to clause 107, now that the parliamentary secretary has said that we are to imply reasonable excuse 
into noncompliance at clause 107(3), we will agree with the proposition. 
Clause put and passed. 
Clauses 108 to 110 put and passed. 
Clause 111: Disclosure obligations — 
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Hon GEORGE CASH: Section 58 of the Legal Practice Act deals with the disclosure obligations. I should 
indicate that the provisions of section 58 are not in the same terms as clause 111, although they are generally 
similar. Section 58 states — 

If a person engages an incorporated legal practice to provide legal services, each legal practitioner 
director of the practice, and any legal practitioner who provides legal services as an officer or employee 
of the incorporated legal practice, must ensure that a disclosure is made to the person in connection with 
the provision of legal services. 

There is a penalty of $25 000. Interestingly, clause 111(2) is in similar terms and the penalty is a fine of $10 000. 
In this case, the fine is going down rather than up. I ask the parliamentary secretary this question: what is the 
reason for the fine going down in this case?  
Hon ADELE FARINA: I am informed that it is simply a case of consistency across the jurisdictions. 
Hon GEORGE CASH: The parliamentary secretary says that that is the consistency or the uniformity 
argument. She should refer to the Law Society’s letter that she failed to quote in her earlier comments. It would 
obviously maintain its position. 

Clause 111 deals with the disclosure obligations. As I said, it is equivalent to section 58 of the Legal Practice Act 
2007. However, whereas section 58 applies to where a person engages incorporated legal practice to provide 
legal services, clause 111(1) states — 

This section applies if a person engages an incorporated legal practice to provide services that the 
person — 

These are the words that I am somewhat confused about — 

might reasonably assume to be legal services . . .  

I say to the parliamentary secretary that a person’s assumption as to what constitutes legal services might be 
incorrect. It is a subjective test. Given the penalty provisions, I would argue that it is an inappropriate test. Surely 
there must be a simpler, more objective test. Another difference between clause 111(1) and the Legal Practice 
Act 2003 is that the disclosure obligations do not apply if the incorporated legal practice provides only legal 
services in the jurisdiction. I understand that. However, it seems that the test in clause 111 should surely be the 
engagement of an incorporated legal practice to provide actual legal services, not services that a person might 
reasonably assume to be legal services. 

Hon ADELE FARINA: I note the member’s view on this clause. However, the government does not agree. It is 
the government’s view that the word “reasonably” imports an objective element into the test. The subjective 
assessment that the member raises concerns about are dealt with by the use of the word “reasonably”. It is a test 
that is frequently used in the law. 

Hon GEORGE CASH: Can the parliamentary secretary point out to me somewhere else in this bill that deals 
with assumptions that are made by the client? It is the assumption that is made — 

Hon Adele Farina: Reasonably made. 

Hon GEORGE CASH: Indeed. Clause 111(1) states — 

This section applies if a person engages an incorporated legal practice to provide services that the 
person might reasonably assume to be legal services, . . .  

What does that mean to an ordinary person? How does an ordinary person distinguish between what are legal 
services and what are not legal services? Surely the parliamentary secretary can see that there is a distinction. 

Hon ADELE FARINA: It is the assumption of the person that they are asking for a provision of legal services 
that triggers the disclosure obligations of that clause. Effectively, it is the trigger. 

Hon GEORGE CASH: The actual provision of legal services would also trigger the same disclosure 
requirements. To be more certain, the words “actual legal services” should be included, and the assumption of 
somebody as to whether or not that person believes a service to be a legal service should not be relied upon. 

Hon ADELE FARINA: I again reiterate that there has to be a reasonable assumption; it is not just any 
assumption. The purpose of this provision is the protection of the client; therefore, it is reasonable that the trigger 
be a reasonable assumption held by the person, being the client, that what he is asking for are legal services, 
which will then trigger the disclosure obligations provided in that clause. 

Hon GEORGE CASH: I understand what the parliamentary secretary is saying, but that does not mean that I 
agree with her. My point is that uncertainty is caused in the wording of this clause. It would be more certain if 
the words “actual legal services” were part of the clause. We agree generally with the thrust of the bill. Seeking 
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refuge in uniformity, or alleged consistency, can have pitfalls. I argue that in this case the uncertainty will cause 
significant issues to arise within the legal profession, and certainly the legal profession has raised the matter with 
me. The profession is very unhappy about the wording. I make that point because I want it on the record, and I 
also want on record the reasons that the parliamentary secretary states the government is not making any changes 
to the clause as it stands. 

Hon GIZ WATSON: I raise a different matter with regard to how clause 111 pertains to clause 112. Clause 111 
deals with disclosure obligations. I understand these are core uniform provisions, so they are mandatory. We 
recently dealt with the Cross-border Justice Bill, which contemplates that courts located in Western Australia 
will sometimes exercise South Australian law or Northern Territory law, and vice versa. As we noted during 
discussion of the Cross-border Justice Bill, the main impact of the cross-border legislation will be on Aboriginal 
people. This issue is how clauses 111 and 112 will impact on any Aboriginal court officer—that is, an officer 
certificated under section 48 of the Aboriginal Affairs Planning Authority Act 1972 but who is not a legal 
practitioner—employed by the Aboriginal Legal Service of Western Australia, which is an incorporated 
association providing legal services. The question is: how will these clauses impact on people in a South 
Australian or Northern Territory court sitting in Western Australia; in a Western Australian court sitting in South 
Australia or the Northern Territory; or interstate by video link or audio link in a cross-border proceeding? The 
answer seems to hinge on the meaning of “jurisdiction” in this context. Clause 3 of the bill defines “jurisdiction” 
to mean a state or territory of the commonwealth. Clause 3 is not mandatory under the model provisions and so 
can be amended to provide clarity about cross-border proceedings, if necessary. I am therefore seeking 
confirmation, for the record, of whether disclosure is required in each of those three circumstances. I have 
already discussed this issue in a briefing I have had, but I am interested to have a response from the 
parliamentary secretary for the record. 
Hon ADELE FARINA: Would the member go through those three scenarios again? 
Hon GIZ WATSON: The three scenarios I envisage are a South Australian or Northern Territory court sitting in 
Western Australia; a Western Australian court sitting in South Australia or the Northern Territory; and interstate 
by video link or audio link in a cross-border proceeding. 
Progress reported and leave granted to sit again, pursuant to temporary orders. 
 


